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IN THE ALTERNATIVE. TRANSFER IT TO THE C< 



Honorable Court for the entry of an Order staying and abeying this action pending 



("DTA"), and a final judicial o 



United States Court of Appeals for the District of Columbia Circuit subject to the July 22, 
2005 Protective Order, or, should the Court grant Respondents' pending Motion to 



:ed by that Protective Order in the DTA proceedings shortly to be filed in thi 
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IN THE UNITED STATES DISTRICT C( 



LI SHAH MOUSOVI, et aL, 



GEORGE W. BUSH, et aL, 

Respondents/ttefendants. 



, I-.05-CV-1124 (RMC) 



TO RESPONDENTS' MOTION TO DISMISS t 

IN SUPPORT OF PETITIONERS' MOTION TO STAY AND AM 

IN THE ALTERNATIVE, 1 



Jtitioners through their attorneys respectfiUly ask that this Court, in the interests of 
ay the dismissal of this habeas action and hold it in abeyance pending Petitioners' 



DTA process as a substitute for this habeas action, to (he alternative. Petitioners ask the Court 
either to transfer this case to the.D.C. Circuit Court of Appeals, along With the July 22, 2005 
Protective Order ("the Protective Order*), or stay the dismissal of this cess until the D.C. Circuit 
Court of Appeals rules on the case management matters addressed by that order in DTA 
led in that court on behalf of Petitioners on or before June 1, 2007. 



a majority of the justices of the Supreme Court in reviewing the question of subject-matter 



action until the DTA record required by J.isstices Stevens and Kennedy is developed- Stay-and- 
preliminary steps necessary to its disposition are completed. 

jucti/sh tr htigiteahal f nn -.fir in < uiydamaged. Loss of the Protective 



interrupted and then drastically curtailed, probably never to be folly restored Of equal concern, 
loss of the Protective Order would jeopardke the survival of discoverable, evidence. A 

practical meaning for Petitioners. 

I. A Majority of the Supreme Court Anticipates 
Review of the Question of Habeas Jurisdiction 

A, Five. Justices Expressed Merest in Considering Habeas Jurisdiction 

raised in Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007) fBoumediene /*)■ Justices Breyer, 

to grant certiorari, writing that the question d bv ti i -mere "deserve this Court's 

Justices Stevens and Kennedy voted to deny certiorari "at this time " pending 



Slip Op. at 1 ("Statement of JI. Stevens and Kennedy") (April 2, 2007) (collectively, 
Boumediene II). Dick Decl. Ex. A. They wrote that the Supreme Court traditionally has 
required "the exhaustion ot" available remedies a p e nJJie nitui'i r(»j4(lM«iir 
, I » for the writ of habeas corpus." Id. (emphasis supplied). They conch ted attl 



take additional steps to prejudice the position of petitioners in seeking review in this 
ensure that the office and purposes of the mil vfMbem corpus are not compromised. 

Id. at 2, quoting Padilla v. Hmft, 547 U.S. 1062, 1064 (2006) (Kennedy, J., concurring in denia 
t < i ihasl-. supplied) These justices want to ensure that habeas actions remain 



h precedent and incorporated in Article I 

gal confinement, is that of habeas corpus ad subjiciendum; . . . This is a high prerogative 
. . running into all parts of the king's dominions . . . 



mt principle has continued unl 



Runnymeade, pledged that no free man should be imprisoned, dispossessed, outlawed, or 
exiled • r, -!,cjudgmentofhispeersorby thelawoftheland. The judges of England 
developed the writ of habeas corpus largely to preserve these immunities from executive 

Riaul v. Busk, 542 U.S. 466 (2004), quoting Sksugknessy v. United States « ret. Mezei, 345 
U.S. 206, 218-19 (1953) (dissent). In Rasul, the Supreme Court also wrote, "[a]t its historical 
core, the writ of habeas corpus has served as a means of reviewing the legality of Executive 



' v St Cyr, S33 U.S. 289, 301 (2001). The Great Writ is particularly appropriate as a means 
reviewing Petitioners' unique situation, as it is a flexible remedy that over the centuries has 



of the Writ ... Are Not Compromised" While flie DTA Record Needed for 

Review of Jurisdiction Is Developed 

The dismissal of this District Court proceeding and loss of the Protective Order that 
is it would constitute exactly the type of prejudice to Petitioners that Justices Kennedy an 
is, implicitly supported by the thr 



,,„ ii ,, ,, bl 1,1 i , rthts Order would render any future Supreme Court 
consideration of habeas jurisdiction meaningless by ensuring that, if and when review occurs, 
evidence and attorney-client relationships necessary to effective habeas litigation will already 



replaced by a new order, to be issued by the Court of Appeals in the DTA proceedings. Resp. 
Brief in support of its Motion to Dismiss at 9. Respondents' proposed replacement protective 
order ("proposed protective order") would significantly restrict Petitioners' access to their 



Respnnds-nts allege only fare infractions by counsel, ia the course of many visits by 
Guantanamo. None of those reports involved counsel for Petitioners. More import! 
Order has been effective: Respondents fail to identify a single instance of trouble at 



This admirable record reflects habeas counsel's good faith in honoring the Protective 
Order, as well as the effective remedies ike Order provides for any violations. Respondents ha 



action would have immediate, tangible 

nd belief Respondents have taken the positi: 



is entered by the Court of Appeals, detainees must either accept as already 
protective order would also severely prejudice Petitioners' ability to litigate ills 



en though these would rapidly degrade attorney-client relationships - or they 



sel, gradually developed through letters an 



•reposed protective order, Part Two, % 9.C., at 29. Without t 
sounsel would immediately have to curtail the regularity of tl 
lot to reach the 4-meetings-in-a-lifetime limit too quickly. 

jrs through the channels for non-legal me 



effectively pursued. 

Respondents appear eager to cut the Petitioners off from their counsel at the earliest 



recently been approved subject to Respondents' express condition that this Court's Protective 
Order "remains extant." Other counsel have received no response to long-outstanding request 



gather evidence in support of a revived habeas action. If the Protective Order does not remain in 

effect counsel's ability later to gather evidence will bs irreversibly damaged. Counsel's ability 
to discuss with Petitioners the collection of evidence of innocence from their home country 
would be interrupted, as described, and possibly delayed until a time when such evidence no 



Respondents' insistence is aprovisipn authorizing them to destroy their "protected" records, % 

Although the Order pemiife a parry to seek the materials from Respondents again in a subseqi 
case, it also absolves Respondents of any duty to maintain that material so it would be availat 
should a request later be made. Id. If some of that material- especially material tending to 



as hearing may be lost along wi 



habeas proceeding remains extant so as to "ensure that the offices and purposes" of the v 
m 01 roi f ed"' 3 The Protective Order affects the preservation and availability of e' 
and should remain in place while further proceedings in this habeas action are stayed. 



6 obstacles posed by concerns wit 



leroflheCoui i Deutsche Bank AG, 37 

*); P&Hqum v. Garden Way, In- 



he Protective Order in a Guantanamo a. ti . e • i; uimi-'l 
on to enforce or modify the terms of [the Protective] Order. See In re 
tee Cases, 344 F. Supp, 2d 174 (D.D.C. 2004). The unresolved status of 
j ,- , , J i . ./erable evidence particularly important 



as lone, as the Order survives, it continues to govern both parties. Cf. SRS Technologies. Inc. 
Pkysjtmn, [nc.,2l6V f (RD. Ala. 2003)(i - " ' " " 

the protective order would continue to protect one ] 



State 1 here Is a Genuine Possibility That 

The outright dismissal of this action sought by Respondents could eviscerate Petition! 
ability meaningfully to challenge their detention through a habeas action, despite the fact thai 

( i. ,i,r. i i wi m »'i i i 'til* i i. .' i i 1' ■ rtunateiy, tb 



always, denial of certiorari does not constitute an expression of any opinion on the merits," 
Statement of JI. Stevens and Kennedy, Slip Op. at 2, and a majority of the Supreme Court 
anticipates reconsideration ii » i li ,ew once a more complete record of DTA 
remedies is developed. BottmedieneK Two justices, implicitly supported by three others, 
expressly directed that habeas relief remain viable, and they clearly did so to ensure that any 
subsequent review of the jurisdictional issue would be meaningful. Id. Petitioners' habeas 
rights, which Respondents would have this Court treat as a nullity, are very much alive pending 
these DTA proceedings. 

The language employed 1 fusticc t , !t i>d Kennedy echoes the long-established 

necessity of the case, to make orders to preserve the existing conditions and the subject of the 



v. Shipp, 203 U.S. 563, 573 (1906) (Holmes, J.). The Circuit Court of the District of 
,!>, „( c ii b"s not hesitated to apply these principles: 
Of course, whether or not there was jurisdiction to decide fee .merits, until the question 



re President and Directors of Georgetown Cc 



white the issue of jurisdiction is i 



Rereil Supreme L"urt pruxuent direct* ttns C 
se its jurisdiction by entering a stay-and-abey order to preserve Petitioners' potential 
s rights. Moreover, a stay-and-abey order is appropriate in the peculiar circumstances o 



A, A Stay-and-Ahey Order Is Routinely Entered While Alternatives to Habeas Are 
In Rhines v. Weber, the Supreme Court explicitly approved the stay-and-abeyprocedure 

:tition in federal court that contained both claims already exhausted in the state courts and 
aims that had not been exhausted. Given the procedural risks of a dismissal order, the Court 
und that district courts have discretion to enter stay-and-abey orders in a federal habeas action 



he Rhines Court identified conditions in which a stay-and-abey order sh< 

"it would likely be an abuse of discretion for a district court to deny a -stay and to 



V.i\ potentially meritorious unexhausted claims. Three justices added another requirement, (3j 

reco i i ition IK •> 'i ■>* A U 1* < J U. 



relief survived enactment of the DTA. Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006). The 
Military Commissions Act, Pub. L. No. 109-366, 120 Stat. 2600 (October 17, 2006), which 



Second, Petitioners' claims are potentially meritorious. There is evidence of their 
innocence that has not been heard in a court of law or any other venue employing procedures 
likely to lead to an accurate decision. 

t iii ( t^rm-suing relief. Several Petitioners have been confined at Guantanamo for over five 

cut off from their families, and subjected to harsh treatment and conditions. They have 



dismiss. First, the Court of Appeals has not yet issued the mandate in Bdumediem I. 
Respondents in that case have moved to dismiss and Petitioners have opposed, asking the Court 



of Appeals to hold the case in abeyance. As long as the Court of Appeals ha* 



In addition, an original habeas petition on behalf of e 
been filed in the Supreme Court In re AH, No. 06-1194. Motions in that case are due to be filed 
in May, and the Supreme Court k likely to decide them in the coming months. The rulings in 
ih mayh , i>mli rion Untiv ml landlfa sfthein ntaction 

C. A Stay-and-Abey Order Would Not Prejudice Respondents 
While dismissal of this action would have serious adverse consequences to' Petitioners* 
potential habeas rights, staying this action would not unreasonably impair or burden Respondents 
in any way. Respondents have not contended otherwise. 

tayis] -j" *'arly appropriate when, as here, the current Protective Order provides the 

critical means for counsel to pursue the collection of favorable evidence, and in other ways 
preserve the viability of a future habeas action. In contrast, a stay of this action would not 



requirements. Dismissal of this action would be premature and could seriously prejudice 
Petitioners' constitutional rights, while staying this action and holding it in abeyance woulc 



ro the Alternative, This Court Should Transfer 
Appeals or Stay Its Dismissal to Permit Petition 
£ *r > > * *rtlcr From the Court of Appeals 



e of action is for this Court to stay this 



minimum the Court preserve the Protective Order in this action while P& 
protections from the Court of Appeals, by transferring this matter with tfc 
intact to the Court of Appeals. 

Pursuant to 28 U.S.C. § 2241(b), this Court may transfer Petitioners' hates 
oaCourthavingjunsdicUontoentert^ it See also. Run V.i 



il of this action pending 






itioners to make the necessary filings in the Court of Appeals and enable that court to 

CONCLUSION 

' seeking to dismiss rattier than stay and abey this case, Respondents hope to suspend, 



lis Court should reject that approach. 



pending Petitioners' exhaustion of their remedies un 



ers ask the Court either to transfer this case to the Circuit Court of Appeals subject tc 
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